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Abstract

This paper focuses on the expansion of public rights, and the management of these rights for the mutual benefit of the 'system infrastructure providers' and their users. In this context we are using the term public rights as the bundle of intellectual property rights that are made available by their owner for use and transformation by members of the public.

We contrast the intellectual property (IP) policies between the largest sectors of the entertainment industry – the music and movie industries and the computer games industry. Music and movies continue to be distributed in practically unencumbered formats, but there is a trend towards the adoption of Digital Rights Management technologies that can restrict the use of the work.
 The games industry, on the other hand, has long used DRM technologies
 and EULAs to restrict the ability of users to build upon game content. However, some games have embraced a more open model, where a significant proportion of the value of the game is created by the players. This trend started with the mod community, which saw players creating extremely popular and numerous modifications and total conversions of many games. It is now becoming common for developers to release games with an engine, some minimum content, and modification tools, and thereby rely on the creative energies of players to create a great part of the content within the game.

We survey the problems associated with TPMs – primarily, that they provide the means of control over more and more content, effectively expanding the exclusive rights of the copyright owner. We consider why TPMs and restrictive licence agreements are ill suited to games where a large amount of the value is created by the players.

The three centuries of copyright law has seen the development of a solid entertainment market that has little to do with the direct participation of the creative elements, who are vital but peripheral to the main enterprise of feeding the chain: publisher to distributor to consumer, with dollars flowing in the other direction. The digital environment threatens this model, with the author/creator interacting directly with the consumer/user. This reorganisation has been violently resisted by publishers, and is not as visible as was once expected. A more recent trend is the consumer/user becoming part of the producer/publisher realm. This is clearly seen with early mod communities and recent Massively Multiplayer Online Role Playing Games (MMORPGs, or, more broadly, Virtual Worlds). 

Some games, while clearly dependent on the creative input of their users, have refused to recognise the rights of players to their creations. Neverwinter Nights, for example, relies on users to create custom encounters, but enforces tight controls on the ability of those users to distribute their created scenarios.
 Other games are benefiting from a different model, which attempts to encourage player creativity by allowing players to keep their exclusive rights in contributed content. One such game is Second Life, which, as explained by its developers,

is a 3-D virtual world entirely built and owned by its residents. Since opening to the public in 2003, it has grown explosively and today is inhabited by nearly 100,000 people from around the globe.

The terms for entering this virtual environment specify that IP of player creations is kept by the player. Indeed this type of game relies on the creations of the users to make the world interesting for participants.
 More than just a prospective virtual meeting place for social intercourse, the game is interesting because of the user creations. There is also a significant incentive to create provided by the opportunity to sell and restrict copying of creations, thereby earning game currency (L$). While there is no strict need for scarcity in this world (goods are largely non-rival), creations are provided with artificial excludability in order to mimic real-world markets – the developers claim that “Second Life has a fully-integrated economy architected to reward risk, innovation, and craftsmanship.”
 The metaphor is not strictly accurate – the Second Life economy seems to be almost entirely consumer driven, and the most visible economic ventures are property speculation, gambling, clothing, and the sex industry. 

Many, but not all, MMORPGs rely on a subscription model to provide or supplement their economies. Blizzard’s World of Warcraft (WoW) is now the largest subscription game, with over 6 Million subscribers paying up to US$15/month.
 The cash flow generated by this staggering number of players each month allows Blizzard to fund continuous development of new content in a traditional closed model. 

It is apparent that publishers who do not enjoy this level of success may not have the ability to create new content for their worlds unless they harness the energies of players in the development lifecycle. The input provided by players may allow for change in the way in which games are developed, and in the near future, we may see an increase in smaller scale virtual worlds, with a corresponding increase in diversity. The emergence of cheap or free and open source virtual world platforms is expected to allow more players to engage in the creation of worlds which are tailored to their interests and highly customised for their community. As this process continues, developers, players, and regulators must all address the issue of whether traditional intellectual property rights provide a satisfactory fit for user-led innovation, or, if not, what methods may be used to ensure the continued sustainability of these virtual environments.
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